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On Friday, May 28th the Equal Employment Opportunity Commission (EEOC) released long -
awaited guidance regarding employer vaccination programs.  The updated guidance can be 
found here, in the “K” section of the FAQs.  
 
Mandatory Employer Vaccine Programs 
 
Employers may require vaccines for all employees physically entering the workplace. It is 
important to note that the vaccine requirement may only apply to those coming into the 
workplace.  Employers may not require remote/work from home employees to receive the 
vaccine. Notably, the EECO highlighted the risk of a disparate impact on communities that are 
less likely to receive the vaccine.  Employers must be sure that they do not create a vaccine 
program that has unintended negative impact (disparate impact) on any protected classes.  The 
EEOC warns (K1):  
 

Employers that have a vaccine requirement may need to respond to allegations that the 
requirement has a disparate impact on—or disproportionately excludes—employees 
based on their race, color, religion, sex, or national origin under Title VII (or age under 
the Age Discrimination in Employment Act (40+)).  Employers should keep in mind that 
because some individuals or demographic groups may face greater barriers to receiving 
a COVID-19 vaccination than others, some employees may be more likely to be 
negatively impacted by a vaccination requirement. 

 
Employers that implement a mandatory vaccine program must provide a process for employees 
to request an exemption from the vaccine mandate. Managers and supervisors responsible for 
communicating with employees about compliance with the employer’s vaccination requirement 
should know how to recognize an accommodation request from an employee with a 
disability and know who to refer the request to for full consideration.  Employers must engage in 
the interactive process to identify a reasonable accommodation for employees who are not able 
to receive the vaccine because of a health condition or sincerely held religious belief.  The 
EEOC suggests (K6): 
 

In discussing accommodation requests, employers and employees may find it helpful to 
consult the Job Accommodation Network (JAN) website as a resource for different types 
of accommodations.  JAN’s materials about COVID-19 are available 
at https://askjan.org/topics/COVID-19.cfm.  Employers also may consult 
applicable Occupational Safety and Health Administration (OSHA) COVID-specific 
resources.  

 
 

https://www.eeoc.gov/wysk/what-you-should-know-about-covid-19-and-ada-rehabilitation-act-and-other-eeo-laws?utm_content=&utm_medium=email&utm_name=&utm_source=govdelivery&utm_term=
https://www.eeoc.gov/laws/guidance/enforcement-guidance-reasonable-accommodation-and-undue-hardship-under-ada#requesting
https://www.eeoc.gov/laws/guidance/enforcement-guidance-reasonable-accommodation-and-undue-hardship-under-ada#requesting
https://www.askjan.org/
https://askjan.org/topics/COVID-19.cfm
https://www.osha.gov/SLTC/covid-19/
https://www.osha.gov/SLTC/covid-19/
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The EEOC provides several examples of reasonable accommodations for employees not able 
to receive the vaccine including wearing a face mask, working at a social distance from 
coworkers or non-employees, working a modified shift, getting periodic tests for COVID-19, the 
opportunity to telework, or finally, accepting a reassignment (this should be a last 
resort).  Employers may rely on CDC recommendations when deciding whether an effective 
accommodation is available that would not pose an undue hardship. 
 
However, employers are not required to accommodate an employee that poses a “direct threat” 
to the health or safety of the employee or others in the workplace. A “direct threat” is a 
“significant risk of substantial harm” that cannot be eliminated or reduced by reasonable 
accommodation.  In question K5, the EEOC provides employers with a detailed step-by-step 
process to determine whether an employee’s circumstances constitute a “direct threat”.  
 
The COVID-19 vaccine pre-vaccination screening questions are likely to elicit information about 
a disability, the Americans with Disabilities Act (ADA) requires that they must be “job-related 
and consistent with business necessity”.  To meet this standard, an employer with a mandatory 
vaccine program “would need to have a reasonable belief, based on objective evidence, that an 
employee who does not answer the questions and, therefore, cannot be vaccinated, will pose a 
direct threat to the employee’s own health or safety or to the health and safety of others in the 
workplace.”  
 
Employers should also remember that vaccine information is considered confidential medical 
information under the ADA.  This means an employee’s vaccine status and related 
documentation, like all medical information, must be kept confidential and stored separately 
from the employee’s personnel files under the ADA. 
 
Voluntary Employer Vaccine Programs 
 
Voluntary vaccination programs are not subject to the same rigorous rules as mandatory 
programs.  For example, if the employer offers to vaccinate its employees on a voluntary basis, 
meaning that employees may choose whether or not to get the COVID-19 vaccine from the 
employer or its agent, the employer does not have to show that the pre-vaccination screening 
questions are job-related and consistent with business necessity.  However, the employee’s 
decision to answer the questions must be voluntary.  Likewise, merely asking for proof of 
vaccination status is not a medical inquiry under the ADA.  However, the EEOC cautions that 
even in voluntary programs (K9): 
 

“. . . documentation or other confirmation of vaccination provided by the employee to the 
employer is medical information about the employee and must be kept confidential.” 

 
Title VII and COVID-19 Vaccination Programs 
 
Employers may receive accommodation requests from employees who: (1) have a sincerely 
held religious belief that conflicts with receiving the vaccine; and/or (2) wish to wait until an 
alternative version or specific brand of COVID-19 vaccine is available to the employee.   
The EEOC provides that the definition of religion is broad and protects beliefs, practices, and 
observances with which the employer may be unfamiliar.  Therefore, the employer should 
ordinarily assume that an employee’s request for religious accommodation is based on a 
sincerely held religious belief, practice, or observance.   
 

https://www.cdc.gov/coronavirus/2019-ncov/
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Much like the ADA, Title VII of the Civil Rights Act (Title VII) provides that when absent due to 
an undue hardship, employees must engage in the interactive process and identify a reasonable 
accommodation. Under Title VII, courts define “undue hardship” as having more than minimal 
cost or burden on the employer.  This is an easier standard for employers to meet than the 
ADA’s undue hardship standard, which applies to requests for accommodations due to a 
disability.  
 
Likewise, pregnancy employees may seek an exception from a mandatory vaccination program. 
“If an employee seeks an exemption from a vaccine requirement due to pregnancy, the 
employer must ensure that the employee is not being discriminated against compared to other 
employees similar in their ability or inability to work.”  This means that a pregnant employee may 
be entitled to job modifications and accommodations “to the extent such modifications are 
provided for other employees who are similar in their ability or inability to work.” 
 
Vaccine Incentives 
 
Employers may offer incentives for employees that voluntarily provide proof their vaccination.  
As explained above, the proof of vaccine is confidential medical information under the ADA.  
Likewise, employers may offer incentives for voluntarily receiving the vaccine.  However, the 
employer’s incentive must not be “so substantial as to be coercive” (see FAQ K17).  While the 
EEOC does not provide any guidance with respect to an amount that may be deemed coercive, 
it does provide an alternative approach by utilizing a voluntary program: 
 

However, this incentive limitation does not apply if an employer offers an incentive to 
employees to voluntarily provide documentation or other confirmation that they received 
a COVID-19 vaccination on their own from a third-party provider that is not their 
employer or an agent of their employer. 

 
Moreover, the EEOC explains that GINA would not prohibit an incentive-based vaccine program 
for the employee so long as the employer (or its agent) does not seek or acquire genetic 
information.  Currently, the three Emergency Use Authorization vaccines do not require the 
collection of any individual’s genetic information.  However, with respect to family member, the 
EEOC cautions: 

 
The employer may not offer incentives in exchange for the family member getting 
vaccinated.  However, employers may still offer an employee’s family member the 
opportunity to be vaccinated by the employer or its agent, if they take certain steps to 
ensure GINA compliance.  

 
Finally, the EEOC notes that this May 28th release was completed prior to the CDC’s updated 
guidance for fully vaccinated indivduals issued on May 13, 2021.     It seems the EEOC may issue 
additional updates and employers should stay tuned.  Likewise, OSHA has indicated that it is also 
reviewing its COVID -19 workplace safety guidance in light of the May 13th CDC  release.  There 
is still more to come on these topics.   HUB remains vigilant and will provide updated informaiton 
to our clients.  Please reach out to your risk advisor with any questions regarding this or any other 
workplace safety matters. 

Disclaimer:  
Neither Hub International Limited nor any of its affiliated companies is a law or accounting firm, and therefore they cannot provide legal or tax advice.  The information 
herein is provided for general information only, and is not intended to constitute legal or tax advice as to an organization’s specific circumstances.   It is based on Hub 
International's understanding of the law as it exists on the date of this publication.  Subsequent developments may result in this information becoming outdated or incorrect 
and Hub International does not have an obligation to update this information.  You should consult an attorney, accountant, or other legal or tax professional regarding the 
application of the general information provided here to your organization’s specific situation in light of your organization’s particular needs.   

 


